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LLeVve tO be truce. 
If you find that a witness has made a material 
Maesstatement .or even lied-here with the intention of mis- 
eading you or others, you may disregard that part of the 
-T - witness’ testimony « you may disregard it all, ur you may 
F ick and choose and accept that part which you believe, that 


be reliable, #1 part wnaich 


you 
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mat 
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the credibility, 6b and in figuring where 
the trust lies. 
2 : 
In the evidence, 1t 1s the quality 
f the evidence that counts, not the quantity. It 1s not 
@ number of the number of exhibits. 
It is the qual tn counts. 
senerally, if it is parti larly wathin the 
wer of a party to produce witness who could give 
terial information, t y, OM an issue in 
the , failure to call a witness m give rise to an 
in fe ce that the witness' testimony might be unfavorable 
t that partv. But whether that inference will be made 
rou t¢ ecide. You are free not to do so. 
Lt witness is equally available to both 
, then you may, but again need not, draw an 
Wainst e1 ror both of the parties. 
If you find that it would be y 
e © Gtitave you can canSider. that also. A word of 
eB Xl itive, i t 
raut3 ; You must always bear in mind that the law does 
not impose on a defendant in a criminal case the burden of 
zLlingy any witness « p any evidence it Ls 
t u that. 
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of the prosecution to establish that proof. The defendant 


may also rely upon evidence brought out on cross examination 


The law does not impose upon any defendant the 


why.a defendant may decide not to testify. He may feel that 


| 


because of strain or tension he would not be a calm witness, 


You are to draw absolutely no inference from any defendant 


a4 witness or not. . 
ia mam mrt ~ ms a . n Ant AA mm y 
Il YFremind you once, More: A Gerendant may reiy 


upon the presumption of innocence and need do nothing more. 


The presumption of innocence to which I referred is removed 
nly if and when you are satisfied that the government has 


ik 


1 reasonable doubt." What does it mean? The words almost 
define mselves. ii eae 4 

It is a doubt founded in reason, arising out 
of the evidence in this case or the lack of evidence. It 
is a doubt which a reasonable person would have, after 


carefully weighing all the evidence. A reasonable doubt 
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which appeals to your reason, your 


your common sense, your experience. It is not a caprice, 
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if 1t 1S not Speculation, conjecture or 


; a my + ta } - 
suspicion, it 1S not an excuse to avoid what one might 


ali the evidence you can candidly and honestly say that you 


- = 3 a rv c + ~A £ | £ . 
: 1 of the Wilt of ie defendant, if you 
ar }. - + ~ ~ 7 ath +y - ~ 
i I 3 3 as woul you aS a prudent person 
to hesitate before acting in a matter of importance, then 
. ~ AL ~ Ames tue 5 KA 4 me “ $e To 
1 Ve a -aASONaDLEe LOUDE, ANd in that Caxrcumstance 1 25 
r * Cy a ‘es f i i ¥ 
C her FB Imn aloo pa 
in the other hand, after an impartial and fair 
‘ 
svt ny bs ony, be a | ye. a a of es = 27 > 
sideratio 9f ali the evidence, i you can candidly and 


honestly say that you do have an abiding conviction of the 


ef quilt, Such conviction that you would be willing 
act on such a conviction, that you would do an important 


iatter in your own life, then you have no reasonable doubt; 
! and under such circumstance it 1s your duty to convict. 
nal ward.. Proof beyond a reasonable 
doubt iS not proof to a positive certainty or beyond all 
OSsible doubt. [f that were the rule, it would be 
‘ — practically impossible for a person to be absolutely and 


ompletely convinced of any controverted fact which by its 


an) 
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beyond a reasonable doubt, 


f In our federal 


except tnose that are 


to a mathe 


defined 


matical 


is that it is 


. i 
a iant 


the defenc is established 


not beyond all possible doubt. 
system 


there are no crimes 


and created by the statute 


or the laws written by Congress. In this case and in all 
} others, the charges, the accusations made against the 


defendants, are made under 
Le] uw nae enr: £ 
JeLleve 1t necessary ror 


of 


é these laws. Nevertheless, I think it would be a help for 
rour background in your later consideration to give 
ua basic description of the ws that are involved in 
j cshis case. 
Title 2 of the Gun Control Act makes it unlawful 
7 fer any person to transfer an automatic weapon within the 
1ited States, unless he or she has filed with the Secretary 
f£ the Treasury an application for such transfer and received 
fe permission From the Secretary of the Treasury. It also 
requires if it is being exported from the country that an 
ye export license be obtained from the Department of State. 
~ 2 Title. 28, Sectzon 100), of the United States 


Le 


unlawful for 


ment within the 


7urisdiction of 


any person to make a false state 


any department or agency of 
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tes, one, bv aqreeing to secretly 


weapons 


convict the defendants, t 16 not 
that they conspired to violate 
1ent if you find the defendants 
which if done would have violated 
utes. 

so-called conspiracy count, charges 


rs with conspiring and agreeing among 
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tain flase and fraudulent documents 


false appearance that certain 


and munitions were to be purchased 
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their exclusive use by the 


national defense. 


second, 


third and fourth counts of the 
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cauSing to be mace certain false, fictitious or fraudulent 


ment of State in connection with this alleged plan to 

sell, secretly sell, weapons, munitions and other implements 
of war to certain buyers in the United States by misrepresent- 
ing to the State Department that 10,000 Bushmaster submachine 
guns and 1.5 million rounds of ammunition were to be purchase: 
by the Republic of El Salvador, located in Central America, 
uSive use of the Armed Forces of El Salvador in 


its national defense, when it is alleged in fact the defend- 


pa | 
163] 
ry] 
Fe | 
f 
m 
3 
4 
= 
3 
ct 
ke 


ie ants were planning to sell the said machine gun 
ers in the United States, 

mentioned to you the difference between Count 
i, the conspiracy count, and any substantive count. A 


conspiracy to commit a crime is an entirely separate and 


different crime from the substantive crime which may be the 


The essence of the crime of conspiracy is an 


w! agreement or understanding to violate the law. Thus, if 


4econspiracy exists, even_if, it. should fail in its purpose, 
it is Still punishable asa crime. Congress has made a 
conspiracy or a concerted action to violate the federal 

aw a crime entirely separate, distinct and different from 


al a violation of law or laws which may be the object of the 
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contal 
counts 


Count 


driguez 


offenses 
United States Code, 
(being parts fF T71t1e 
mp Contre] f : and of "Pirble 1 


sae,’ Sections 


rive of the conspiracy was to se 


weapons, Munitions and other implements of 


in. the United States 4 a manner 


el ~ 
i WwW 
to conceal from the United States Devartment of State 


the United States Department of Treasury the true ide 
of the buyers. 


nm Order to attain tneir op jective, tne m 


and misleading appearance that certain weapons and mu 


-ir national defense. 


and did carry out the said conspiracy were the follow 


{a) Between, on or about Marcy 20th 


May 15, 1976, the defendants prepared, facilitated th 


License for Permanent Export of Unclassified Implemen 


+ i 


Wary (23) a certificate, dated April 


ture of the defendant,.¢olonel Manuel Alfonso Rod 


(111) a copy of a purchase order for 10,000 submachin 
and 1.5 million rounds of ammunition dated May 3, 197 
siqned by Howard Peters as purchasing agent on behalf 
a United States 


San Pan Trading Corporation; and (iv) 


COIR Peet 


22, 1976, bearin 


nti.ties 


embers 
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se and 


riguez?; 


e auns 


of 


ye 
as ne 
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Three: conspirators knowingly 
committed at least one of the overt acts set forth in the 
indictment at or about the time alleged, and that that 


oe : pr ee - ‘ te c st r wT Vv > ” 
vert act was done in the Southern District of New York. 
. see Pee? ee 
want you to Know that the Southern District 


Sate whicn 


/ a ne rq -} Cc — ry ore al A 1+ - ry % 
OVETNOTS iSiand to tne soutnern part of Aloany County 


-ertainly it not in le New Jersey or El Salvador, 
it irde you as a rt r of fact and of law that Mt. 
Kisco, ing located in Westchester County, is within 
therr istrict of New York. 


y ef .ntial 
acquit the 
succeecs, your auty 1S to convict. 
et's consider what is a conspiracy. The idea 
f a conspiracy iS simole. A conspiracy is a combination 


or understanding by two or more persons, by 
roncerted action, to accomplish a criminal or unlawful 
nerpose. .Ip this instance, tq unlawfully sell guns to 
buyers in the United States and to file false documents 
ed States State Department. 


Tne gist of the crime is the unlawful combinatio 


or aqreement to violate the law. The indictment charqes the 
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. iefendants with conspiring to violate two separate federal 


ites. 
“ll In order to convict the defendants, however, 
t is no —1ec you fina in fact that they 
) Cc sired to violate both statutes. It is sufficient that 
' y find a conspired to commit acts which if done 
yuld have violated either one of those statutes. The 
iccess or failu of the conspiracy is totally immaterial 
to the 1eSti of quilt or innocence of a conspirator. 
In this case the government contends that a 


+ rn + Hehe Fon) cr aera oUF “ Cs 7 os £ _ 3 +h - 
ir Oo he conspiracy was to T1.¢@ (taise aocuments with ne 


ite epartment, and that that succeedca However, as I 
‘ . ee ee a ee 7 _ << vw ~ vtas 7 
41a, tne su iss or failure of tne conspiracy is immaterial 


Oo tne question of quilt of innocence. 


a, ~ a od r ° *. hs 1 

mn inc or a partnership with criminal purpose. AS 

+o the partnership, each member becomes the agent of another. 
J establish a , the government is not required 


that two or more persons sat around a table and 
antered into_a solemn pact 
that they were forming a conspiracy to violate the law or 


ne, = the details or the means by which the objectives were to 


~ Common sense will tell you that when persons in 
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dertake to enter a criminal conspiracy, much is left 


unexpressed understanding. But the evidence must show 


to establish that a conspiracy did exist that 


members in some way, in some manner, through any 


vance, impliedly or tacitly, came to a common under- 


to violate the law, to accomplish the unlawful 


MH 


n determining whether there has been an un- 


% 


2 } Jn m . - Ewa = 3 ~ 1 a 
agreement, you may just acts ann conduct or the 


co-conspirators which were done to carry out any 


*¥ ae hel + ym ct taal 7 - LL my Tada 
criminal purpose. The adage \ctions speak louder 
s 1s truly applicable here. 
ttle } * h 1 : " =~ > 4 * 1 ~ mh ‘ ~ + 
Usually the only evidence available is that of 


cted acts, conduct, conduct on the part of the 
individual conspirators. You are to consider them 


whole, and in considering them asa whole, if they 


inference that a conspiracy existed, and if you 
that beyond a reasonable doubt, then the government 


1ts burden on that element. 


¢ 
eS 


tems of evidence are not to be viewed in 


one v 


but in conjunction with one another and upon the 


the evidence. 
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TO become a member of the conspiracy, a defendani 


Know each and every other member, nor the participar 
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) the Other members nor tne adetaiis or the conspiracy. 
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ror exampi 


, there is no proof that certain defendants 


sndants or the alleged 
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rators. hacn memper of the consplracy may perform 


aces. co-conspirators may and other 
nor roles. 
guilt of the conspirator is not governed 
t extent, dura on, whether he played a qreater or 
esser role in the conspiracy. Even if one joined a con 
ae A ; iL. t was formed and engaded Ln 2 £O a deqree 
r Lmi te than that of most of the other conspirators, 
G 1s equally culpable, as long as he was a conspirator. 


t oe ‘ Ae ‘ + ak © ‘ , Fe - - 
i im otner words, Lt IS not necessary tor a person 


r of a conspiracy at the start 


l that 


T 1] Nat has been done before he joined and a] 
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¥ be done thereafter, during its existence, and while he 


¢ , A conspiracy.,-« formed, is presumed to 
continue until its objectives are accomplished or there is 
in affirmative act of termination by its members, or it is 


inated. 


~ So too a person found to be a member of a 
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ar er 4 ons » tt. ~ —_ i. or mis ce hin vrei) 
nspiracy is presumed to continue in its membership untii 


its termi! or unless there is proof of his withdrawal 
{ iisassociation. 

As I said, you must first determine whether the 
proof established the existence of the cx as charged 
in : indictment. 

‘ I leciding this, consider all of the 

evidence which nd i as 

iy reasonabiv é 

Turning now more specifically to the second 

Lement whicn tne government must prove ¢ id a reason le 
ioubt, if you conclude that a conspi did “ist, then | 
the next thing you h to do is determine either 
or each de dant was a member. 

uuijlt, as I gaid, is personal, and you must 
ronsider each defendant individually. Wis pnarticipat* mn in 
the conspiracy, if you find one did exist, must be establishne 
by inder 1t avidence of his own acts, statements, conduct, 

2, ind the reasonable inferences to be drawn therefrom. 

[f vou find a particular defendant was a member 

pal of » conspiracy, you must be satisfied beyond a reasonable 


2 loubt that, aware of its purpose, a p 


h intent to advance the purpose 


If you find ¢ no m limited the 
participation might be, he 1 nsible for everything 
. * e ™ Pe m ‘ 4 | 
, that takes place in th sonspiracy. mee you are ie 
ve i a reasonable doubt that a conspiracy existed and 
at a particular defendant is a member, as I told you, 
the acts and declarations of the ier conspirators made 
jurin the existence r furtherance of the the 
. a9 
ronspiracy art nSidered the acts and declarati of all 
Pa er er we é ro . , ira r, eve thouch thev were 
I tioned ¢t rou that ertain evidence was 
Lane 4 CC t 4 wCcTAION. I TOd j you it the Ling I 
{ Lain it in Ggetaii to Ul 
if 1 are satisfied da reasonable doubt 
t a conspiracy existed and that a particular defendant 
> ember, then the acts and declarations of any other 
r 1 whom you also find was a member of the conspiracy 
ide a ing the existence of the conspiracy and in further- 
se of its objects are the acts leclarations of all the 
embers of the consplracy,,.even though they were not 
‘ resent. 
I t a partnership, either partner 
1c t ind speaks f the others in furtherance of the } 
it sha 4 ¥ " 
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It is most important that you recognize that 
this principle that we are talking about now applies to 
the acts and declarations done or made during the continuance 


ce thereof. 
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of the conspiracy chargec 


The conspiracy in this case ended at the time of the arrest 


Ky 


of the defendants, and anything that hapnened thereafte 
cannot be considered as something that happened during the 
existence of the conspiracy. 


° ~ ‘ pa z . 
In furtherance thereof, I have used those words. 
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y out the object of the conspiracy. It 


does not apply to anything else which does not have those 


THaAvacve ri SuLe's. 

The existence of the conspiracy and membership 
therein may be established by either direct or circumstantial 
evidence. Either direct or circumstantial evidence will 


suffice 1£ you are convinced by that evidence beyond a 
reasonable doubt of the guilt of the particular defendant 
you are concerned with at that time. In this case the 
qovernment, re 


lies on both direct and circumstantial evidence. 


It contends through the testimony of the agent 


es omen v * 


and of James Gray and has in addition to the circumstantial 
evidence offered direct proof of the conspiracy. 
If the reasonable inferences to he drawn from 


all the evidence lead you to two conclusions, however, 
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favoring guilt and one favoring innocence, then you are 


and favor that one which favors innocence. 


he reason for this is 


hether a defendant knowingly ar 
ipated in a claimed conspiracy iS a que 
into and determining what 
back 
out what he is thinking. 
to have to determine whether a 
entionally pvarticipated from 
erson's ct, conduct and surrounding circumstance 
inference that you may draw from those. Knowledge 
stances that would convince men 
LHteliigence that this is a fact. 
find, of course, that a defendant 
isregard or the conscious purpose of 
then the requirement of 
is similarly met., 
[Tf you find circumstances of secrecy, intrigue, 
attempts to conceal the true nature of a transaction, you 
may but need not consider that as circumstantial evidence 


of criminal intent. 
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The evidence, however, offered and to be con- 


Sidered by you on the question of knowledge should not in 
and of itself serve as a substitute for other proof. 
It 1s to be considered by you with all the other evidence 
in the case and use your judgment. Let me give you a 
word of caution on this. 

Mere association with an alleged co-conspirator 
does not establish the participation of anyone in the 
conspiracy, if you find one to exist, nor does association, 


even coupled with knowledge, make for you a conclusion that 


that person joined in the conspiracy. Mere presence durin 


Q 


a conspiratorial act, coupled with knowledge but without 
participation, is not enowgh. 


nspirator must knowingly and intentionally 


~ 
Q 
(e) 


join the conspiracy, and when I say join the COnSpiracy, 


I don't mean that he has got to receive a membership card, 


S 
co 

(t 
bed 


do mean that he must knowingly join in the venture. 
He must promote it, he has to have a stake in the outcome. 
ca 


In the vernacular, he has got to be in on the scheme. 
bie _ .. Thus, even if yqu find a particular defendant 
associated with other alleged conspirators, but if you 

find that the latter were participants in an unlawful con- 
spiracy, that this narticular accused knew the others were 
engaged in such activities, that would not be sufficient to 
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Lf you find that he did, then statements or 


acts of other proven co-conspirators can be considered 


cor Lracy. Proof of a subsequent statement is not and 
sannot be the substitute for proof of the crime charged in 
this indictment. 

Let me say once again, before you can find a 


co 3 - +) _ ee at 4 | ~ $ } r o 1 . 
‘fendant quilty, you must find that the defendant varticipat: 


in the conspiracy, the conspiracy charqed in this indictment, 
wit nowled of at least some of its purposes and with 
t intent to aid the accomplishment of its unlawful end. 

Now we have a third element,and that is the 
jovernment,myst prove that.an qvert act intended to effect 


- an object of the conspiracy was committed by at least one 


= of the co-conspirators after the unlawful agreement was 


> An overt act is any action or conduct which is 
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taken to achieve, accomplish or further the object of the 
conspiracy. The purpose of requiring proof of an overt 

act 1s that while parties may conspire and agree to violate 
the law, they could change their minds and do nothing to 
carry the aqreement into effect. In that event the agree- 


ment does not constitute an offense. 


An overt act need not be a criminal act nor 


plracy. In this particular indictment a number of 
overt acts have been alleged. You will receive a copy of 


the indictment and of course you can refer to it. You wil 


see that a particular overt act may by itself charge 


innocent conduct. But if it was for the purpose of further- 
ing the conspiracy, in that event it sheds its innocent 
apocarance. 

It 1S an overt act by the alleged co-conspirator 
in furtherance of the object of the conspiracy. It is 
not necessary for the government to prove that each member 
of the conspiracy participated in each and every overt 


ye 


at, Since..the act of anyone in furtherance of the conspiracy 
becomes an act of all the other members. 
Rapidly I am going to run through the overt 


acts charged in the indictment. 


In furtherance of said conspiracy and in order 
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the following overt acts, 


he defendants committed 


among others in the Southern 


District of New York and elsewhere: 
Le On or about March 20, 1976 the defendant 
Robert Michaelson traveled to the Pepper Tree Restaurant, 


Mt. Kisco, New York in order to meet and negotiate with 
s prospective buyers of weapons, munitions and other implements 
of war. 
wig On or about March 21, 1976 the defendant 
Raymond Geraldo traveled to the Pepper Tree Restaurant, 
Mt. Kisco, New York and had a conversation concerning the 
sale of certain weapons, munitions and other implements 
of war. 
Ba On or about March 22, 1976 the defendants 
ominick Cagianese and Raymond Geraldo met at the Pepper 
Tree Restaurant, Mt. Kisco, New York and had a conversation 
rn arrangements to obtain from an official of a 
foreign government false and fraudulent documents to be 
9 filed with the United States Department of State. 
" 4. : On or about March 27, 1976, Maren 20, 1976) ana 


piste Apeid 14). L976. at the Le 

on New York, the defendants 
Alvarez, Raymond Geraldo 

25 Sations concerning an ini 


pper Tree Restaurant, Mt. Kisco, 
Dominick Cagianese, Frank G. 
and Robert Michaelson had conver- 


tial saie of 10,000 submachine 
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or about April 1, 1976, the defendant 
lanese traveled to the vicinity of Winston- 
in order to observe and participate 
demonstration of a Bushmaster submachine 


about April 1976, the defendant Raymond 


to Central America 


Raymond 
Cagianese and Miguel 
Restaurant, Mt. Kisco, 
a conversation concerning a caSh payment 
defendant Manuel Alfonso Rodriguez in 


defendant Rodriguez facilitating the filing 


documents 


or about 3, 1976 the defendants Frank 


Miguel D. Celis,and Raymond Geraldo met at the 


offices of Mott Haven Industries, Ltd., 429 Bruckner 
Poulevard, Bronx, New York and had a conversation concerning 
the preparation of false and fraudulent documents to be 
filed with the United States Department of State. 
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defendants 


Raymond Geraldo met at 


Industries, Ltd 


Boulevard, on) York, and had a 


CONnceruine 


~ a , } 4 3 c ~ a 
documents t} he Uni d States 


Depa 


J4 


Alvarez directed 


Ce LEepnone Cc 


ail 


to El 


Salvado 
1976 


b | 


a telephone cal Lae & 


Ltd... to the United 


Miguel Celis, 


Michaelson and Frank 


aae © . 


7 


Holiday Inn, Kisco, New York and 


to sell weapons, munitions and other 


buyers United States. 


+ 


146 On or 1976 


about May 15, 
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429 Bruckner 


*? 


further 


rtmen 


endant Frank G 


to deliver certain 


rT 3 a ; 
United otates 


offices of Mott 


Central America. 


r 
a 


the defendant Frank 


om the offices of Mott 


States Department 

efendants Manuel 
aymond Geraldo, Irwin 
G 


discussed their plan 


implements of war to 


at the Holiday Inn, 
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Mt. Kisco, New York, the defendants Manuel Alfonso Rodriguez 
and Miguel D. Celis received the approximate sum of $75,000 
in cash for having provided, and having agreed to provide 
certain false and fraudulent documents filed and to be 

filed with the United States Department of State. 

P On or about May 15, 1976 at the Holiday Inn, 

Mt. Kisco, New York, the defendants Robert Michaelson and 


Irwin Tobocman received the approximate sum of $25,000 in 


0 


“y 


ts) 


h for having facilitated the preparation of false and 
fraudulent documents filed and to be filed with the United 
states Department of State. 

That 18 all of the overt acts alleged in the 


indictment. The government is not required to prove each 


and every one of the overt acts. It is sufficient if it 


proves the commission of at least one of the acts in the 


o 


southern District of New York, as I explained to you before, 


that includes Mt. Kisco, at or about the time alleged, of 
course, althougn in this case the government claims it 
proved more overt acts than the one required. 

Pe . I indicated that the overt act had to occur at 
or about the time alleged. It does not necessarily have 
to occur at the precise time or place as alleged. So too, 


the indictment charges that the conspiracy began on or about 


January 1, 1976 and continued thereafter until May 15, 1976, 
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- It 1S not required that the government prove that the 


cuasplracy started on a specific date or ended on that 
ages } specific date 
‘ ¥ 2 tine 5 oe ACA tL * 
“ie 


told you that anything that occurred after 


tne ending date is to be cunsidered by you only as to the 


wtf; : b ‘ £: < % ‘ 
t is sufficient if you find in fact that the 


conspiracy was formed and existed fo 


x 
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urtherance of the conspiracy during that period. 
[hese principles as a guide you will consider 
whether the government has by the required degree of proof 


established the essential elements as to each defendant. 


to the substantive counts, it is 
mportant that you understand that both of the defendants 
are not named in all three.of these counts. The defendant 
Geraldo is charged in Counts 2,, 3 and 4. The defendant 
Rodriguez is charged in Count 3 but not Counts 2 and 4. 


met - It may sound complicated, but it is not. Let me go 


- The defendant Geraldo is named in Counts l, 2, 
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4. The defendant Rodriguez is named in Counts 1 and 


3 and 


atl 


3. With that understanding in mind, let me tell you a little 
wos { bit about the law which is the basis for these substantive 
counts. 

The statute which the defendants are charged 
with violating in Counts 2, 3 and 4, and when I say 


"defendants," remember I am trying to just shortcut it, the 

defendant Geraldo is named in all, 2, 3 and 4, and the 

defendant Rodriguez is to be considered only in Count¢ 3, 

the section charged is that os 1001 of Title 18. 

le That section provides in pertinent part that 
whoever, in any manner, within the jurisdiction of any 

14 department or ageny of the United States, knowingly and 

wilfully makes any false, fictitious or fraudulent state- 


ment or representation or makes or uses any false writing 


or document, knowing the same to contain a false, fictitious 


or fraudulent statement, and then it goes on, and what it 
means 1S, commits a crime. 
Let's take a look at just Count 3 of the indict- 
mont. Perhaps I. should read eagh, 2; 3 and 4. 
a Count 2% The grand jury further charges: 
_, 23 On or about May 5, 1976, in the Southern District 
24 of New York and elsewhere, Dominick Cagianese, Frank G. 
25 Alvarez, Irwin Tobocman, Robert Michaelson, Raymond Geraldo, 
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D. Celis, the defendants, in a matter within the 
‘ 


jurisdiction of a department or agent of the United States, 
to wit, the nited States Department of State, unlawfully, 
rilfully and knowingly did make, facilitate the making of, 
ind cause to be made certain false, fictitious and fraudulent 


statements and representations on a United States Department 


af tate Form DSP-5, entitled Application/License for 
rmanent Export of Unclassified Implements of War that 
10,009 Bushmaster submachine guns having an approximate 
alLue of $2z,550,000 together with 1.5 million rounds of 
inition for the said submachine guns were to be exported 


to the nation of El Salvador, Central America for use in 


‘1 Salvador's national defense, whereas, in truth and in 


fact, the defendants then and there well knew that the said 
10,000 Bushmaster submachine guns were to be sold to 
individuals in the United States at a price of approximately 
32,900,000 and further that the 1.5 million rounds of 
immunition were to be sold te the same individuals in the 
psted States. fie % 

Count 3 charges that: 

On « about May 5, 1976, in the Southern Distric 
af New York and elsewhere, Dominick Cagianese, Frank G. 


Alvarez, Irwin Tobocman, Robert Michaelson, Raymond Geraldo, 


~52ZA- 


| COURT REPORTERS. U1 5 COURTHO 


and 


5 | - 
Celis, 


if 


or agents of the United 


Ya 


Nar em ~ pn, | 
Jeparcment o1 I 


State, un 


Ads ba 
i make, 


* representations on a 


Manuel / 


States, 
awfully, wilfully 
facilitate the 
£ vm . + * 

rictitious 


certificate 


i 
a 
Oo 
Hs 
“ 
oO 


Rodriquez, the defend~ 


in a matter within the jurisdiction of a department 


to wit, the United States 


knowingly 


making of, and cause to be made 


statements and 


dated April 22, 1976 


the official letterhead of the Estado Mayor General De La 


Bushmaster 


2m for saic 


the armed forces of El 


third 


fan “ in 
f defendants then and 


Bushmaster submachine 


4) Count 4. 


On or about 


~ 


of 


Alvarez, Irwin Tohocman, 


“ny and Miquel fn. the 
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Salvador, 


submachine 
Submachine 
Salvador and 
party whereas, 
there 


guns 


The 
May 


New York and elsewherr 


-¢ 


El Salvador, C.A., 


Manuel Alfonso Rodriquez, that 


guns and 1.5 million rounds 


quns were be used by 


to 


would not be re-exported 


in truth and in the 


well knew that the said 10,000 


and the 1.5 million rounds of 


individuals 


grand jury further charges that: 


59, 1976 in the Southern District 


aoe © 


Dominick Caqianese, Frank G. 


Robert Michaelson, Raymond Geraldo, 


defendants, in a matter within the 


aa jurisdiction of a department or agency of the United States, 
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wit, the United States Department of State, unlawfully, 


+ 


wilfully and knowingly did make, facilitate the making of, 
and cause to be made certain false, fictitious and fraudulent 
statements and representations on a purchase order, dated 

, 1976, from San Pan Trading Corporation, 3 Wren Drive, 


ey 1}. « Ymeew 1. . * ti-« : ‘TTT ‘= T 
voogdpury, New York to Mott Haven Industries, I! 


, eta... 429 


Bruckner Boulevard, Bronx, New York, that 10,000 machine 
gunS at a price of $245 each together with 1.5 million 


ammunition were to be exported to El Salvador, 


-entral America, whereas, in truth and in fact, the defendant: 


well knew that the 10,000 machine guns were 


sold to individuals in the United States for 


approximately $2,800,000 and further that the 1.3 million 


ounds of ammunition were to be sold to the same individuals 


ct 


In order to find the defendant Geraldo guilty 


P 


¢ 


mm Counts 2, 3 and 4 or the defendant Rodriquez guilty 


on Count 3, you must be satisfied beyond a reasonable 


First, that On Or about the dates charged, 
+ 


-he defendants or the defendant that you are considering at 


the time made or facilitated the making of and caused to 


be made certain statements or representations. 


Two, that the representations or statements 
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were false, fictitious or fraudulent. 

Three, that the defendant you are considering 
knew that the statements or representations were false, 
LFiceLtious or fraudulent. 

Four, that the statements or representations 
were made within the jurisdiction of a department or 


agency of the United States. 


I cnarge you as a matter of law that the United 
States Department of State is a department, as that word 
is used in this case, a department of the United States. 
The first element that the government must 
prove is that the defendants that you are considering made, 
facilitated or caused to be made certain statements. 


With respect to Count 2, the statement which 


(t 


he government contends was made is Exhibit 30, a Form 
DSP-5, Application for License for the Export of 10,000 
submachine guns. 

With respect to Count 3, the statement that 
the government contends was false was Government's Exhibit 
3d, end use certificatc,.typed .in Spanish, and bearing a 
Si¢nature which purported to be that of Manuel Alfonso 
Rodriguez. 

With respect to Count 4, the statement which 
the government contends was made is Government's Exhibit 32, 
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purchase order from San Pan Trading Corporation to Mott 
Haven Truck Parts; Inc. 

As I said before, the counts of the indictment 
charge that the acts involved occurred on or about a 
certain date. It does not matter if the specific transaction 
is alleged to have occurred on that date and the evidence 
and you find that it occurred on some other date. The law 
requires only substantial similarity between the dates 
alleged in the indictment and those that you find are 
established by the evidence. 

Secondly, the government must show that the 
Statements that were made facilitated or caused to be made, 
were false; fictitious or fraudulent. 

The government contends that the three state- 
ments reflected in these counts were false because they 
represent that the 10,000 Bushmaster submachine guns and 
1.5 million rounds of ammunition were to be sold to and used 
by the Armed Forces of El Salvador, when, it is alleged, the | 
submachine guns and ammunition were going to be sold to and 
uged by purchasers in the United States. 

The third element, the government must show 
that the defendant knew that the statements were false. 
This involves a question of knowledge and intent. Whether 


there is knowledge and intent is a question that you must 
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find from all the facts and surrounding circumstances. 

If you find that a defendant acted by mistake, 
inadvertance or for some other reason, then he cannot be 
found guilty to have knowingly committed the offense 
charged. 

On the other hand, if you find that the state- 
ments and representations were made by a defendant when he 
knew these statements and representations were false, then 
this third element is proved. 

With respect to the defendants' knowledge and 
intent, you will recall that the defendants are charged 
with having acted knowingly, wilfully and unlawfully. 

I direct your attention to the words knowingly 
and wilfully. What do those words mean? Is there something 
mysterious or complicated about the words knowingly and 
wilfully? 

Let me tell you what the words do not mean. 

They do not mean that the government has to show that the 
defendant knew that he was breaking a particular law to be 
cenvicted @ef.a crime. They dq not mean that the government 
has to show that the defendant intended to profit at the 
expense of the government. 

The words knowingly and wilfully mean deliberate: 
intentionally. In other words, knowingly and wilfully mean 
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that a defendant made the false statement or false state- 
ments with knowledge that the statement or statements were 
false and that he intended to make them deliberately and 
in the free exercise of his will. 

If there was an innocent misstatement made by 
the defendant, if he had made an erroneous or incorrect 
statement, but innocently, he would not be guilty of the 
crime of making a false statement or representation. If 
he made an erroneous or incorrect statement due to the slip 
of the tongue or bad memory or through misunderstanding, 
he would not be guilty of making a false statement within 
the statute. 

But if the defendant was aware of the fact that 
ne was making a false statement and he knew and believed 
that the Statement was false or fictitious, then he was 
acting knowingly and wilfully. 

Knowledge and intent, of course, exist in the 
mind. It 18 not possible to look into somebody's mind to 
see what he thought, what he knew. The only way you have 
for arriving_at a decisign..on those questions is for you to 
take into consideration all the facts and circumstances 
shown by the evidence, including the exhibits, and determine - 


from all of this whether the requisites of knowledge and 


intent were present at the time in question. 
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The fourth element, with respect to each 
count, it is that the statement be made within the juris- 
diction of a department or agency of the United States. 

As I already told you, the United States Department of State 
is a department of the United States, within the meaning 
of this statute. 

If you find that a defendant submitted documents 
to the United States Department of State on a matter pending 
before it, then the fourth element is satisfied. 

The crimes charged in Counts 2, 3 and 4 are 
completed on the filing of the alleged false statement. 

Section 1001 has nothing to do with whether 
Or not the government agency that received the documents 
were fooled or were defrauded by them. It is enough that 
the government prove that the false statements or faise 
documents were filed with the government agency, not that 
the agency ever acted upon them, nor is it necessary that 
you find that the State Department would have approved 
the application. Even if the State Department had turned 
dgwn the application, the_filing of a false statement, if 
you find it that such happened, then you can also find that 
the statute was violated. 

There is one other statute that I must 


mention to you. 
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In connection with the crimes charged in Counts 
2, 3 and 4, the government contends that the defendant 
Geraldo in all three counts and the defendant Rodriguez 
in Count 2 may be held responsible for the filing of the 
documents under the so-called aiding and abetting statute. 

Let me read that, to you. It is fairly simple. 
Whoever commits an offense against the United States or 
aid, abets, counsels, commands, induces or procures the 
commission is punishable as a principal. Whoever wilfull 
causes an act to be done which if directly performed by him 
or another would be an offense against the United States is 
punishable as a principal. 

It is not necessary for the government to show 
at any defendant personally committed the crime charged 
under this law. 

A person who aids and abets another to commit 
the offense is just as guilty of the offense as if he himself 
committed every act in relation to it. 

You may find, therefore, a defendant guilty of 
a, substantive offense if yoy find beyond a reasonable doubt 
that one defendant committed an offense and that another 
defendant aided and abetted him. 

In order to find that a defendant aided and 


abetted, you must be satisfied that the particular defendant 
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in some way knowingly associated himself with the criminal 
venture and knowingly participated in it as something he 
wished to bring about and by some action of his tried to 
make it succeed, that he had, as I said before, a stake 
in the venture. 

In other words, if one fully aware of what he 
is doing plays a significant role in the furtherance of a 
transaction prohibited by law, he is an aider and abettor, 
and as such is equally guilty with the person who directly 
performed the illegal acts which constitute the crime. 

There are a few other general matters, and very 
few, which I want to take up with you before you begin 
your deliberations. 

As I said, you may have heard an inference at 


some time as to possible sentence. I told you, you are the 


sole judges of the facts. Sentences are none of your busi- 


ness. That's my duty, and it is a very heavy one. Don't 
burden yourself with being more than judges of the fact. 
Matters of law I am required to handle. The 
lgw which you need to know..js what I have been trying to 
give you in this charge to you. 
All of the evidence, both direct and cross 


examination, and the exhibits should be considered by you. 


Let me remind you again, to prevail the 
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government must prove with respect to each count the 
essential elements as I have outlined them beyond a reason- 
able doubt. 

I have explained to you that if it does so, your 
verdict must be guilty. If it fails, your verdict must be 
not guilty. 

You must consider each count separately and 
render a separate verdict as to each count. You must 
consider each defendant separately and render a separate 
verdict as to each defendant. 

You may render a verdict of guilty on each count 
or @ verdict of not guilty on each.count or guilty on 
one count and not guilty on others, and so on and so forth. 
That is entirely within your province. 

There will be twelve of you on the jury that 
will deliberate. If you are to find a defendant guilty, 
your verdict must be unanimous. No one should enter into 
deliberations in & jury room with such a pride that you 
would refuse to change your opinion if convinced by the 
iatelligent arguments on.the part of another jvror or jurors) 
However, don't do violence to your own opinion. You are 
entitled to that. opinion. 

Fach one of you must decide this case for 


himself or herself after reviewing the evidence and exchangis 
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views with your fellow jurors. 

If you wish any part of the exhibits, they 
will be sent in to you, except for the tape recording which 
for technical reasons will have to be played to you here. 

If you wish any of the testimony read back to 
you, it will be, 

This is an important case. Every criminal case 


is important. It is important to the government. You know 
how important it 18 to the defendants. Please handle it 


in an important manner. Decide the case solely on the 


evidence or the lack of evidence and the law as 


I have 
charged it to you. 

Gentlemen, do you wish to see me? 

MR. LANG: No, vour Honor. 

MR. HALLINAN: No, I have no exceptions. I 
would like to request again in haec verba my requests to 
charge. 

THE COURT: It was done my way. 

Mr. Fiske? 

« . UR. FISKE: ..Wea-vare satisfied with the charge, 


your Honor. 
(At this point, one marshal was duly sworn) 
THE COURT: I told yon that there will be 
tweive of you deliberating. Mr. Enrique Negron, Miss 
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at this point. 


L. Mosca and 


Miss Joan M. Treble, you may be excused 


Madam Marshal, would you be good enough to 
jury to the jury room. 


commenced deliberations at 11:35 
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